The Nonpartisan Analysis, Study, or Research Exception to IRS
Lobbying Rules
For 501(c)(3) Organizations
The nonpartisan analysis, study, or research exception (“nonpartisan analysis exception”) is one of four
categories of exceptions to the IRS definitions of lobbying communications. This means that although a
communication may meet the definition of lobbying, your organization will not have to count it as a
lobbying expense.
This factsheet focuses on the nonpartisan analysis exception definition, and highlights the rules about the
subsequent use of these communications.
Why is the nonpartisan analysis exception important? Because when used carefully, it is a great way for
nonprofits to maximize their advocacy while minimizing their lobbying expenses. Public charities will not
need to count the costs of preparing truly educational materials, including those that express a view on
legislation, as lobbying. Additionally, private foundations can use this exception as a way to discuss
legislation without incurring a taxable expense.

Required Elements
To meet the definition of the nonpartisan analysis exception, the communication must meet two tests:
1. Full and Fair Discussion: a communication must include a sufficiently full and fair discussion of
the underlying facts to allow the general public to form an independent conclusion or opinion on
the subject. For example, an organization establishes a research project to determine the pros
and cons of investing in alternate fuel sources, and the report analyzes and presents the
advantages, disadvantages, and economic cost of such investment.
Even if the report concludes that the advantages, as a result of investing in alternative fuel
sources, are greater than the disadvantages and that prompt legislative regulation of the use of
pesticides is needed, the project will be considered to provide a full and fair discussion on the
issue because it is designed to present information on both sides of the legislative controversy.
Some common examples that usually do NOT meet the full and fair discussion threshold are a
bumper sticker or mass media communications (like a TV or radio advertisement). Most “fact
sheets” are unlikely to offer enough detail and complex discussion on the topic to qualify.
2. Broadly Disseminated: a communication must be made available to the general public, a segment
of the general public, or to governmental bodies or employees. This includes distribution through
articles and reports, conferences, meetings and discussions, or dissemination to the news media
and other public forums. However, such communications may not be limited to, or be directed
toward, persons who are interested solely in one side of a particular issue.
Look to how your organization, or comparable organizations, normally disseminates similar
materials to gauge how widely a specific communication should be distributed. While a report on
your website or copies in your office are helpful in increasing dissemination, either by itself
probably won’t be enough for a communication to be considered broadly disseminated.
For example, if an organization mails copies of a report that meets the full and fair discussion test
to all legislators of a legislative body, that would be considered broadly disseminated. However, if
an organization only sent copies of the report to legislators of a particular party, that would not
qualify for the exception.

Permissible Actions
If the communication includes a full and fair discussion of the issues, and the communication is broadly
disseminated, then the organization may do the following in the communication without turning it into a
lobbying communication:
▪

Express a View: As long as there is a full and fair discussion of the subject, an organization may
advocate a particular position or viewpoint on the issue. They may even identify a piece of
legislation that addresses the issue and express a view about it.

▪

Include an Indirect Call to Action: An organization is allowed to indirectly encourage readers to
take action on the issue covered in the communication. An indirect call to action identifies a
legislator or legislators who will vote on the legislation. An organization may not use a direct call
to action (telling the reader to contact their legislator, providing a legislator’s contact information,
or providing a mechanism, such as a sign-on letter, to contact the legislator).

For example, an organization may list the names of legislators who are undecided on a piece of
legislation in the organization’s nonpartisan analysis report. Listing the names of legislators who are
undecided or opposed is considered an indirect call to action, and it is permissible under the nonpartisan
analysis exception. This communication technically meets the definition of grassroots lobbying because it
is a (1) communication, (2) to the general public, (3) that expresses a view on a specific piece of
legislation, and (4) has a call to action. But because it meets all the elements of the nonpartisan analysis
exception, it would not count as a lobbying expense.

Subsequent Use Rule
Once an organization has created a nonpartisan analysis report, it is important to think carefully about the
later use of the report because of the “subsequent use rule.” If the nonpartisan analysis report is later
used as part of a grassroots lobbying communication with a direct call to action, the IRS presumes that
both the expense of the original communication and the later communication should be counted as a
grassroots lobbying expense.
For example, imagine an organization creates a nonpartisan analysis report that has a full and fair
discussion of an issue and the report is disseminated broadly. Then a week later the organization
distributes that report with a flier urging community members to contact their legislators about a bill
recommended in the report. The costs associated with the report as well as the costs for the flier will be
treated as grassroots lobbying expenses.
However, there are two safe harbors (two ways you can use nonpartisan analysis in later communications
without incurring a lobbying expense) from the subsequent use rule:
▪

The primary purpose safe harbor: if an organization can show that the primary purpose
of the original report was a non-lobbying purpose, the subsequent use rule will not apply,
and the expense of the research and report will not count as lobbying. In other words,
the organization would need to show that the reason for the original report wasn’t
primarily lobbying. The IRS will look at the facts surrounding the report, including the
organization’s normal distribution patterns for similar materials, in making this
determination. Additionally, for this safe harbor to apply, the non-lobbying distribution
must be at least as extensive as the lobbying distribution.

Or
▪

The timing of subsequent use safe harbor: if an organization waits for six months before
using the original report in a grassroots lobbying communication, the subsequent use
rule will not apply.

In Practice
The nonpartisan analysis exception allows nonprofits to disseminate educational materials that refer to
and reflect a view on legislation as part of an advocacy campaign, and will not need to count the
expenses associated with those materials as grassroots lobbying expenses.
Here are some examples of how the nonpartisan analysis exception, the subsequent use rule, and the
safe harbors work:
Example 1: An environmental organization creates and distributes a report about how the Clean Water
Act must be expanded. The report meets both the “full and fair discussion” test and the “broadly
disseminated” test. The report refers to specific legislation and includes a view on the legislation (the
Clean Water Act expansion), and does not include a direct call to action. Later, the organization brings the
report to a lobbying visit with a legislator. Because the report falls within the nonpartisan analysis
exception, the original cost of the report will not be considered a direct lobbying expense, although any
other costs around the visit itself would be lobbying expenditures. This is because the subsequent use
rule only applies to later grassroots lobbying communications.
Example 2: An environmental organization creates and distributes a report about how the Clean Water
Act must be expanded. The report presents a “full and fair discussion” of the issue. The report refers to
specific legislation and includes a view on the legislation (the Clean Water Act expansion), and includes
the list of legislators who are undecided on the piece of legislation. However, the report is only distributed
to the organization’s members and related organizations. In this case, the report would not qualify for the
nonpartisan analysis exception as it would not be broadly disseminated, and therefore the cost of the
report would be considered a grassroots lobbying expense.
Example 3: A migrant’s rights group creates and distributes a report on the economic impact of
comprehensive immigration reform that meets both the “full and fair discussion” test and the “broadly
disseminated” test. There is legislation in the Senate advocating for comprehensive immigration reform,
and the report refers to bill and includes a view on it, and encourages readers to contact their
Congressional representatives in support of the legislation. In this case, because the report includes a
direct call to action, it does not qualify for the nonpartisan analysis exception. The cost of the report would
be considered a grassroots lobbying expense.
Example 4: A migrant’s rights group creates and distributes a report on the economic impact of
comprehensive immigration reform that meets both the “full and fair discussion” test and the “broadly
disseminated” test. There is legislation in the Senate advocating for comprehensive immigration reform,
and the report refers to the bill and includes a view on it, though there is no call to action. The next week,
the organization uses the report in a grassroots communication with a direct call to action (reading, “Call
your senators!”). Even though the nonpartisan analysis exception is met in the original report, the
subsequent use rule would apply, and the costs associated with the report would be counted as
grassroots lobbying expenses.
Example 5: A reproductive rights organization creates and distributes a report on how abortions
performed by physician’s assistants are just as effective as those performed by doctors. The report meets
both the “full and fair discussion” test and the “broadly disseminated” test. There is legislation in the
Senate regarding the issue, and the report refers to the bill and includes a view on it, though there is no
call to action. Six months after publishing and distributing the report, the organization uses the report in a
grassroots communication with a direct call to action (reading, “Call your senators!”). In this case, the
“timing of subsequent use” safe harbor would apply, and the costs associated with the report would not be
counted as grassroots lobbying expenses.
Example 6: A reproductive rights organization creates and distributes a report on how abortions
performed by physician’s assistants are just as effective as those performed by doctors. The report meets
both the “full and fair discussion” test and the “broadly disseminated” test. There is legislation in the

Senate regarding the issue, and the report refers to the bill and includes a view on it, though there is no
call to action. The organization distributes the report in its original form to 10,000 nonmembers. At the
same time, the organization sends the memo to 1,000 different nonmembers with a cover letter asking
them to call their Senators about the bill. The organization’s substantial non-lobbying distribution
demonstrates that the primary reason for the report was not lobbying. Therefore, the “primary purpose”
safe harbor would apply, and the costs associated with creating the report would not be counted as grass
roots lobbying expenses.
For more information or examples, please refer to Bolder Advocacy’s guide Being a Player.
For more information on what constitutes a lobbying communication, please see our factsheet What is
Lobbying Under the 501(h) Election?

____________________________________________________________________________
The information contained in this fact sheet and any attachments is being provided for informational purposes only
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